UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

IN RE WORLDCOM, INC.
ERISA LITIGATION

Gail M. Grenier, John T. Alexander, and

Steven Vivien, on behalf of a class of all others :

similarly situated,
Plaintiffs-Appellants,
V.

MERRILL LYNCH TRUST COMPANY,
FSB,

Defendant-Appellee.

No. 05-2620-CV

STIPULATION AND AGREEMENT

This Stipulation and Agreement (hereinafter "Agreement") is entered into between (1) the

ERISA Named Plaintiffs Steven Vivien, Gail Grenier and Scott Alexander, and the ERISA Class

(as certified by the District Court in its order described in Paragraph E below) (collectively,

“ERISA Plaintiffs™), and (ii) Merrill Lynch Trust Company, F.S.B. (“MLTC”), by and through

their undersigned attorneys. ERISA Plaintiffs and MLTC are referred to herein collectively as the

“Parties.”

WHEREAS:

A. On and after March 18, 2002, the ERISA Named Plaintiffs and other parties filed

complaints in various federal district courts asserting claims under the Employee Retirement

Income Security Act of 1974, as amended (“ERISA”™), arising out of losses suffered by the




WorldCom, Inc. 401(k) Salary Savings Plan (the “Plan”) in connection with its investment in the
stock of WorldCom, Inc. All such actions were transferred by the Judicial Panel on Multidistrict
Litigation to the United States District Court for the Southern District of New York (the “District
Court”).

B. On November 18, 2002, the District Court entered its order consolidating the ERISA
actions transferred to it under the caption In re WorldCom, Inc. ERISA Litigation, No. 02 Civ.
4816 (DLC) (the “Action™), and appointing the ERISA Named Plaintiffs as lead plaintiffs in the
Action and Keller Rohrback, LLP, as lead plaintiffs’ counsel in the Action.

C. On January 24, 2003, ERISA Named Plaintiffs filed an Amended and Restated
Consolidated Master Class Action Complaint (the “Amended Complaint”), which asserted, among
other things, certain claims against MLTC as the trustee of the Plan.

D. On October 4, 2004, the District Court entered its order certifying a class under Fed. R.
Civ. Pro. 23(b)(1) (the "ERISA Class").

E. On July §, 2004, ERISA Plaintiffs filed a motion for approval of a settlement of the
Action as against various defendants not including MLTC. This partial settlement provided for,
among other things, the payment of $47,150,000 in cash by the settling defendants, the entry of a
bar order barring certain claims against the settling parties by the non-settling parties, including
MLTC, and the reduction of any judgments entered in the Action against the non-settling parties
on certain terms and conditions. MLTC objected to certain aspects of the judgment reduction
formulation provided for in the proposed partial settlement.

F. The District Court overruled MLTC’s objection and approved the partial settlement

after a fairness hearing conducted on October 15, 2004. MLTC filed a notice of appeal of the

District Court’s order on October 27, 2004. MLTC’s appeal is styled Merrill Lynch Trust




Company, FSB v. Gail Grenier, et al., 04-6111 CV) (the “MLTC Appeal”) and is currently
pending.

G. On February 1, 2005, the District Court granted summary judgment in favor of MLTC
on all claims pending against it under the Amended Complaint.

H. On March 9, 2005, MLTC moved the District Court for certification of its order
granting summary judgment under Fed. R. Civ. Pro. 54(b), and moved the United States Court of
Appeals for the Second Circuit (the “Appeals Court”) for an order staying proceedings in the
MLTC Appeal until the District Court’s summary judgment order was final and any appeal
relating thereto was resolved. On March 25, 2005, ERISA Plaintiffs objected to MLTC’s motion
for Fed. R. Civ. Pro. 54(b) certification and opposed MLTC’s request for a stay.

I. On April 8, 2005, the Appeals Court granted MLTC’s motion for a stay. ERISA
Plaintiffs thereupon withdrew their objection to Rule 54(b) certification of the grant of summary
judgment. On April 27, 2005, the District Court entered final judgment in favor of MLTC under
Rule 54(b).

J. On May 26, 2005, ERISA Plaintiffs filed a notice of appeal with respect to the District
Court’s grant of summary judgment. This appeal (the “Plaintiffs” Appeal”) is encaptioned above
and is currently pending.

K. At the request of the Plan’s sponsor, MLTC has performed certain administrative
services for the Plan in connection with the 2004 settlement of the Action and in connection with
certain settlements reached in the WorldCom, Inc. securities litigation. These services (referred to
herein as the “Settlement Services”) consist of various activities relating to the distribution of the

proceeds of the respective settlements to plan participants, including preparing the necessary

computer programs and allocation formulas. MLTC currently estimates that its bill for the




Settlement Services performed will be $200,000. The Plan’s sponsor has informed the Parties that
payment for the Settlement Services would be made from the proceeds to be received by the Plan
from the subject settlements.

L. ERISA Plaintiffs and MLTC have reached agreement (the "Settlement") under which
both the MLTC Appeal and the Plaintiffs” Appeal will be dismissed and MLTC will agree to
forego payment for the Settlement Services, up to a maximum of $200,000.

NOW, THEREFORE, IT IS HEREBY STIPULATED, CONSENTED TO AND
AGREED, as follows:.

1. Immediately upon execution of this Agreement, the Parties will file a joint motion with
the Appeals Court for an order (i) remanding the Action as against MLTC to the District Court
solely for consideration of whether the proposed Settlement is fair and reasonable to the ERISA
Class; (ii) otherwise retaining jurisdiction over the MLTC Appeal and the Plaintiffs” Appeal for all
purposes; and (iii) staying further proceedings in the MLTC Appeal and the Plaintiffs’ Appeal
pending further proceedings in the District Court on remand.

2. Promptly upon such remand, the Plaintiffs shall file with the District Court a motion
seeking a finding (the “Finding”) that the proposed Settlement is a fair and reasonable settlement
to the ERISA Class.

3. The Parties shall promptly notify the Appeals Court of any Finding made by the
District Court as to whether the proposed settlement was fair and reasonable to the ERISA Class,
and shall also advise the Appeals Court of the course of proceedings before the District Court,

including a description of the notice of the proposed Settlement provided to the ERISA class and

whether any class member objected to the proposed Settlement.




4. At any time after the District Court has entered a Finding, if no class member has filed a
timely objection in the District Court, but no sooner than thirty-days after the entry of a Finding if
a class member has filed a timely objection, the Parties will file a joint motion with the Appeals
Court seeking dismissal of the MLTC Appeal and the Plaintiffs Appeal, with the Parties to each
bear their respective costs for each appeal. In that regard, neither Party will seek an order from the
Appeals Court, pursuant to United States v. Munsingwear, 340 U.S. 36 (1950), for vacatur of the
respective District Court judgments from which the appeals were taken. The Parties expressly
acknowledge that neither Party is entitled to such a vacatur order under the authority of U.S.
Bancorp Mfg. Co. v. Bonner Mall Partnership, 513 U.S. 18 (1994).

5. Upon the entry of an order(s) dismissing with prejudice the MLTC Appeal and the
Plaintiffs' Appeal, MLTC agrees that it will irrevocably forego payment for the Settlement
Services, up to a maximum of $200,000, and will not seek payment from the Plan for that amount
for such Settlement Services.

6. This Agreement may be amended or modified only by a written instrument signed by
counsel for all parties hereto or their successors-in-interest.

7. This Agreement may be executed in one or more counterparts. All executed
counterparts and each of them shall be deemed to be one and the same instrument, provided that
counsel for the parties to this Agreement shall exchange among themselves original signed
counterparts.

8. The parties hereto and their respective counsel of record agree that they will use their
best efforts to obtain all necessary court approvals and actions required by this Agreement.

9. Each counsel signing this Agreement represents that such counsel has authority to sign

this Agreement on behalf of his clients.




10. Notices required by this Agreement shall be submitted either by any form of overnight
mail or in person to:

Lynn Lincoln Sarko, Esq.

Gary A. Gotto, Esq.

KELLER ROHRBACK, LLP

1201 Third Avenue, Suite 3200
Seattle, WA 98101

COUNSEL FOR ERISA PLAINTIFFS

William J. Kilberg, Esq.
Paul Blanklenstein, Esq.
GIBSON DUNN & CRUCHER
1050 Connecticut Avenue, N.W,
Washington, DC 20036
COUNSEL FOR MLTC

11. This Agreement shall be governed by and construed in accordance with the laws of the
State of New York, without regard to choice of law principles, to the extent that federal law does
not apply. Any action based on this Agreement or to enforce any of its terms may only be brought
in the United States District Court for the Southern District of New York. All parties to this
Agreement consent to the jurisdiction of the United States District Court for the Southern District
of New York for all purposes related to this Agreement.

Dated: July O, 2005

Dated: JU?j 5, 205 By: “//4/\/1 < 6/’97//
Lynn Lincoln Sarko, Esq.
Gary A. Gotto, Esq.
KELLER ROHRBACK, LLP
1201 Third Avenue, Suite 3200
Seattle, WA 98101
Counsel for ERISA Plaintiffs




Dated: /J—C)(\{ 5, 2005 By: 75»—@ @laﬂtﬁhg%

William J. Kilberg, Esq.

Paul Blanklenstein, Esq.
GIBSON DUNN & CRUCHER
1050 Connecticut Avenue, N.W.
Washington, DC 20036
Counsel for MLTC




CERTIFICATE OF SERVICE

I, Joshua D. Hess, hereby certify that on this 6th day of July 2005, I caused to be served

via U.S. Mail, postage prepaid and facsimile, a true and correct copy of the following:

. Joint Motion to Stay Proceedings and for Limited Remand to the District

Court;

. Stipulation and Agreement;

. Declaration of Gary A. Gotto in Support of Joint Motion to Stay
Proceedings and for Limited Remand to the District Court.

upon counsel for the ERISA plaintiffs as listed below:

Jeffrey Lewis

LEWIS & FEINBERG, P.C.
436 14th Street, Suite 1505
Oakland, California 94612
Tel: 510-839-6824

Fax: 510-839-7839

Counsel for ERISA Plaintiffs

Paul Curnin

SIMPSON THACHER & BARTLETT LLP
425 Lexington Ave

New York, NY 10017-3954

Tel: 212-455-2000

Fax: 212-455-2502

Lyndon M. Tretter

David Wertheimer

Matthew A. Michaels
HOGAN & HARTSON

875 Third Avenue

New York, New York 10022
Tel: 212-918-3000

Fax: 212-918-3100

Counsel for Bernard Ebbers

Edwin J. Mills

STULL, STULL & BRODY
6 East 45th Street

Suite 500

New York, NY 10017

Tel: 212-687-7230

Fax: 212-490-2022

Local Counsel for ERISA Litigation

Irvin B. Nathan

Julie B. Rottenberg
ARNOLD & PORTER

555 Twelfth Street, NW
Washington, DC 20004-1206
Tel: 202-942-5000

Fax: 202-942-5999

Counsel for Scott Sullivan

Meredith Kotler

U.S. ATTORNEY’S OFFICE
One St. Andrews Plaza

New York, NY 10007

Tel: 212-647-2724

Fax: 212-637-2452




George E. Ridge

COOPER RIDGE & LANTINBERG
200 West Forsyth Street
Jacksonville, FLL 32202

Tel: 904-353-6555

Fax: 904-353-7550

Counsel for Bert Roberts

Thomas J. Kavaler

David Janusweski

Jessica B. Liberman

CAHILL GORDON & REINDEL LLP
80 Pine Street

New York, New York 10005-1702
Tel: 212-701-3000

Fax: 212-269-5420

Counsel for Gordon Macklin and Lawrence
Tucker

Deborah Salzberg

PAUL, HASTINGS, JANOFSKY &
WALKER LLP

75 East 55th Street

New York, NY 10022-4697

Telephone: (212) 318-6000

Facsimile: (212) 230-7761

Counsel for James Allen

Geoffrey S. Harper

Beth G. Jaynes

Kelly Rothermel Vickers
FISH & RICHARDSON P.C.
500 Bank One Center

1717 Main Street

Dallas, TX 75201

Tel: 214-747-5070

Fax: 214-747-2091

Stuart F. Pierson

TROUTMAN SANDERS LLP
401 9" Street, N.W., Suite 1000
Washington, DC 20004-2134
Tel: 202-274-2897

Fax: 202-654-5622

Counsel for Stiles Kellett Jr.

Pamela Rogers Chepiga
ALLEN & OVERY

1221 Avenue of the Americas
New York, NY 10020

Tel: 212-610-6300

Fax: 212-610-6339

Counsel for Carl J. Aycock and Liaison
Counsel for James C. Allen, Max E. Bobbitt,
Judith Areen, Francesco Galesi, Stiles A.
Kellett, Jr., Gordon Macklin, Clifford L.
Alexander, Jr., John Porter, Lawrence Tucker,
Estate of John W. Sidgmore, and Juan
Villalonga

Kevin Walsh

WINSTON & STRAWN LLP
200 Park Avenue

New York, NY 10166

Tel: 212-294-6700

Fax: 212-294-4700

Brendan V. Sullivan

Michael S. Sundermeyer
Christopher N. Manning

Karyn A. Temple

WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, D.C. 20005

Tel: 202-434-5000

Fax: 202-434-5020

Counsel for Judith Areen




Eric E. Hill

WOLF, BLOCK, SCHORR AND SOLIS-
COHEN LLP

250 Park Avenue

Suite 1000

New York, NY 10177

Tel: 212-883-4958

Fax: 212-672-1158

Counsel for Dennis Sickle

Joseph Bartlett

Raymond R. Castello

FISH & RICHARDSON P.C.

45 Rockefeller Plaza, Suite 2800
New York, NY 10111

Tel: 212-765-5070

Fax: 212-258-2291

Counsel for Francesco Galesi

William F. (“Trip”) Boyer
SHARP & ASSOCIATES
1215 19th Street, N.W.
Washington, DC 20006
Tel: 202-467-4114

Fax: 202-467-1625

Counsel for Max Bobbitt

James D. Wareham

Christopher F. Dugan

PAUL, HASTINGS, JANOFSKY &
WALKER LLP

1299 Pennsylvania Avenue, N.W., 10" Floor

Washington, DC 20004
Tel: 202-508-9500
Fax: 202-508-9700

Counsel for James Allen

Robert M. Goldlich

WOLF, BLOCK, SCHORR AND SOLIS-
COHEN LLP

1650 Arch Street, 22" Floor

Philadelphia, PA 19103

Tel: 215-977-2740

Fax: 215-977-2152

Brian M. Cogan

STROOK & STROOK & LAVAN LLP
180 Maiden Lane

New York, NY 10038

Tel: 212-806-5400

Fax: 212-806-2654

Counsel for Raymond Helms

Lawrence E. Levinson
PIPER RUDNICK LLP
1200 19th Street, NW
Washington, DC 20036
Tel: 202-861-6463
Fax: 202-223-2085

Counsel for Clifford Alexander

Gary Naftalis

Alan Friedman

Marjorie Sheldo

KRAMER LEVIN NAFTLALIS &
FRANKEL

1177 Avenue of the Americas

New York, NY 10036

Tel: 212-715-9100

Fax: 212-715-8000

Counsel for the Estate of John Sidgmore




Frank E. Pasquesi

Robert H. Griffith
UNGARETTI & HARRIS LLP
3500 Three First National Plaza
Chicago, IL 60602-4283
Telephone: 312-977-4400
Facsimile: 312-977-4405

Counsel for Dona Miller

Lynn Lincoln Sarko

Juli Desper

Erin Riley

Kristin A. Relyea

KELLER ROHRBACK, LLP
1201 Third Avenue, Suite 3200
Seattle, Washington 98101-3052
Tel: 206-623-1900

Fax: 206-623-3384

Counsel for ERISA Plaintiffs

Gary A. Gotto

KELLER ROHRBACK, LLP
Suite 900, National Bank Plaza
3101 North Central Avenue
Phoenix, AZ 85012

Tel: (602) 230-6322

Fax: (602) 230-6360

Counsel for ERISA Plaintiffs
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William Maher

William Dahill

Deborah Edelman

WOLLMUTH MAHER & DEUTSCH LLP
500 Fifth Avenue

New York, NY 10110

Tel: 212-382-3300

Fax: 212-382-0050

Counsel for Sandra Faircloth

Ronald Safer

Brenna Binns

SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, IL 60606
Telephone: 312-258-5765
Facsimile: 312-258-5600

Counsel for Pamela Titus

Wayne Berry

U.S. Department of Labor
Office of the Solicitor

Plan Benefits Security Division
P.O.Box 1914

Washington, DC 20013

A\Q&\\Am

Joshua D. Hess




